
 
 
 
 
 
 
 
 

  
 
 

 
 
 

  

TESTIMONY OF REP. LAWRENCE R. KLEMIN 
INTERIM JUDICIARY COMMITTEE 

ETHICS COMMISSION STUDY 
SEPTEMBER 25, 2019 

 
Madam Vice Chairman, Members of the Interim Judiciary Committee, and Members of 
the Ethics Commission.  I am Lawrence R. Klemin, Representative from District 47 in 
Bismarck.  I am here today to provide information to the Committee on Article XIV of the 
North Dakota Constitution relating to the Ethics Commission study provided for in S.B. 
2148.  I am the sponsor of the study resolution which was enacted as an amendment to 
S.B. 2148.   
 
Members of the Ethics Commission have been invited to participate in this study with 
the Committee as nonvoting members.  They can ask questions, make presentations, 
engage in the discussion by the Committee on issues, propose legislation and 
amendments, and do anything that a Legislator member of the Committee can do, other 
than vote on Committee motions and decisions.  A written invitation to participate was 
sent to each of the Ethics Commissioners.  A copy of the invitation is attached.    
Participation by nonlegislators  in a legislative study is not uncommon.  We have had 
numerous studies in which other state and local government officials and employees 
and citizens have participated in the studies.  Participation in a study in not the same as 
collaboration.  Each member of the Committee, whether voting member or nonvoting 
members, retains independence and is able debate issues.  I hope that the Ethics 
Commissioners will take full advantage of this opportunity to participate in the study. 
 
Article XIV contains requirements for transparency of funding sources used to influence 
statewide elections, elections for the Legislative Assembly, statewide ballot issue 
elections and state government action.  There are also requirements relating to lobbying 
and conflicts of interest, as well as the powers and duties of the Legislature and the 
Ethics Commission.  During the 2019 Legislative Session, there were numerous 
questions raised about the meaning of parts of Article XIV.  Many provisions in Article 
XIV are left to the Legislature to implement. 
 

Section 1. Transparency.  1. The people of North Dakota need 
information to choose candidates for office, vote on ballot measures, and 
ensure that their representatives are accountable. This transparency must 
be sufficient to enable the people to make informed decisions and give 
proper weight to different speakers and messages. The people therefore 
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have the right to know in a timely manner the source, quantity, timing, and 
nature of resources used to influence any statewide election, election for 
the legislative assembly, statewide ballot-issue election, and state 
government action. This right is essential to the rights of free speech, 
assembly, and petition guaranteed by the First Amendment to the United 
States Constitution and shall be construed broadly.   

2. The legislative assembly shall implement and enforce this section by 
enacting, no more than three years after the effective date of this article, 
laws that require prompt, electronically accessible, plainly 
comprehensible, public disclosure of the ultimate and true source of funds 
spent in any medium, in an amount greater than two hundred dollars, 
adjusted for inflation, to influence any statewide election, election for the 
legislative assembly, statewide ballot-issue election, or to lobby or 
otherwise influence state government action. The legislative assembly 
shall have an ongoing duty to revise these laws as necessary to promote 
the purposes of this section in light of changes in technology and political 
practices. 

Therefore, Article XIV first provides that it is the Legislature, and not the Ethics 
Commission, that has the duty to implement and enforce laws relating to campaign 
finance, public disclosure of the source of funds used to influence elections, and the 
conduct of lobbyists to influence state government action.  

Subsection 2 of Section 1 goes on the provide that the Legislature "shall vest by law 
one or more entities with authority to implement, interpret, and enforce this section and 
legislation enacted thereunder."  The Legislature does this, in part, by vesting campaign 
finance and lobbyist reporting requirements in the office of the Secretary of State. 

However, there may be an inconsistency with Section 3 of Article XIV, which creates the 
Ethics Commission with the authority to adopt ethics rules related to "transparency, 
corruption, elections, and lobbying," the same subject matter as contained in Section 1. 

In order to reconcile this inconsistency, one must first look to the language of Article XIV 
itself.  A logical construction to resolve the inconsistency is that the Legislature enacts 
the laws to implement Article XIV, the Ethics Commission investigates and enforces 
those laws, as well as ethics rules adopted by the Ethics Commission.  This is 
consistent with Article IV, Section 13, of the North Dakota Constitution, relating to the 
Legislature, which provides, in part, as follows: 

"The legislative assembly shall enact all laws necessary to carry into effect 
the provisions of this constitution." 

This is also consistent with several provisions in Article XIV itself.  Subsections 1, 2, 3, 
and 4 of Section 2, related to lobbying, state as follows: 
 

"Appropriate civil and criminal sanctions for violations of this subsection 
shall be set by the legislative assembly." 

 
Subsection 5 of Section 2, provides: 
 



3 
 

"The legislative assembly and the ethics commission shall enforce this 
provision by appropriate legislation and rules, respectively." 

 
Section 3, subsection 2, provides: 

2.  The ethics commission may adopt ethics rules related t transparency, 
corruption, elections, and lobbying to which any lobbyist, public official, or 
candidate for public office shall be subject, and may investigate alleged 
violations of such rules, this article, and related laws. 

 
This subsection provides that the Ethics Commission may adopt rules, but it does not 
specify the procedure by which those rules are to be adopted.  This subsection provides 
that the Ethics Commission may investigate alleged ethics violations, not only of the 
ethics rules it adopts, but also violations of the related state laws enacted by the 
Legislature. 
 
The ethics rules to be adopted by the Ethics Commission must be consistent with the 
laws enacted by the Legislature and logically should be rules reasonably related to 
ethics only and the internal operation of the Ethics Commission.  The laws enacted by 
the Legislature and the rules adopted by the Ethics Commission have a common goal of 
enforcing Article XIV consistent with procedural due process of law.  The Legislature 
can vest the Ethics Commission as an entity to investigate and enforce the conduct 
described in Article XIV to further the constitutional goal of "transparency" in public 
disclosure of campaign finance and other financial contributions and lobbying to 
influence state government action.  The Legislature can also vest the Secretary of State 
with the ministerial duties related to reporting. 
 
Some of the questions raised during the Legislative Session about Article XIV include: 
 
Section 1.  Transparency. 
 
What is the meaning of "timely," "source," and "nature of resources"?   
 
Does the word "transparency" in Section 1, relating to the Legislature, have the same or 
a different meaning than the word "transparency" as used in Section 3, relating to the 
Ethics Commission?  
 
What is the extent and meaning of the "right to know" in Article 1, Section 1, and how 
does that reasonably relate to the rights of free speech, assembly and petition 
guaranteed by the First Amendment to the United States Constitution?   
 
Does "petition" in the First Amendment, which is referenced in Article XIV, include 
"petitions" provided for in the North Dakota Constitution and the laws enacted 
thereunder, such as a "petition" for the initiative or referendum contained in Article III of 
the North Dakota Constitution? 
 
How is the "ultimate and true source of funds" to be defined for purposes of 
implementation of Article XIV? 
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What are the potential "one or more entities" in Section 1, subsection 2, that the 
Legislature is authorized to "vest" with the "authority to implement, interpret, and 
enforce" in Section 1?  Is that authority limited to campaign finance and lobbyist 
reporting requirements currently vested in the Secretary of State, or does it encompass 
other entities and responsibilities since Section 1 is required to be "construed broadly"? 
 
With regards to citizen suits, can those suits be brought against the Legislature or the 
Ethics Commission if the "laws" (enacted by the Legislature) or the "rules" (adopted by 
the Ethics Commission) fail to fully "vindicate" the "rights' in Section 1.  What does 
"vindicate" mean?  Are the "rights" in a citizen suit limited to the "right to know," since 
that is the only "right" mentioned in Section 1.  What is the meaning of "resident 
taxpayer"? Does this include anyone who pays income tax, property tax, sales tax, use 
tax, excise tax, or other taxes? 
 
Are the provisions of the law as enacted in the 2019 Legislative Session related to 
campaign finance and lobbyists in compliance with the mandates of Article XIV or is 
more required? 
 
Do the provisions of Article XIV impair, impede, or violate the rights in the United States 
Constitution, particularly with respect to the right of freedom of speech in the First 
Amendment and the right of confrontation guaranteed to accused persons by the Fifth 
Amendment? 
 
Are there other provisions in the United States Constitution which may invalidate 
provisions in Article XIV of the North Dakota Constitution? 
 
Section 2.  Lobbyists and Conflicts of Interest. 
 
"Gift" is defined by both inclusion and exclusion in subsection 1 of Section 2.  The 
Legislature is authorized by Section 4, subsection 1, to enact laws as follows: "Laws 
may be enacted to facilitate, safeguard, or expand, but not to hamper, restrict, or impair, 
this article."  To what extent can the Legislature enact laws to explain or expand upon 
the definition of "gift"? 
 
There are also terms within the definition of "gift" that may require further definition.  
Some of those terms include:   
 
"not given in exchange for fair market consideration" -- is this in money or other 
consideration such as trade, barter, services, property, equipment, and so forth?   
 
"social settings" -- what is included?  Is this to be construed broadly or narrowly? 
 
Does "gift" include items of small or nominal value and to what extent? 
 
The prohibitions on "gifts" by lobbyists in Article XIV and as may be further defined by 
rules of the Ethics Commission don’t' take effect until January 5, 2021. We already have 
statutes and constitutional provisions relating to criminal acts, bribery, and corrupt 
practices.  For example: ND Const Art. IV, Sec. 9 -- bribery in legislative assembly; ND 
Const. Art. IV, Sec. 10, legislator disqualification due to criminal act; ND Const. Art. V, 
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Sec. 10 -- bribery of the Governor; N.D.C.C. Ch. 16.1-10 -- corrupt practices act; to 
name a few.  Do the rules to be adopted by the Ethics Commission supersede these 
existing laws and constitutional provisions?   
 
To what extent, if at all, can "rules" adopted by the Ethics Commission supersede 
existing laws enacted by the Legislature or laws enacted to implement Article XIV? Are 
the “rules” limited to “ethics” and not to the procedures to be followed? 
 
The Legislature is to set "appropriate" civil and criminal sanctions for violations of 
Section 2 of Article XIV.  Are the sanctions in the law that was enacted "appropriate"?  
Should there be different or additional sanctions? What does "appropriate" mean? 
 
How does the delayed effective date of Ethics Commission rules (2 years) affect or 
interact with the delayed effective date of Legislative laws enacted under subsection 5 
of Section 2 (3 years) with respect to "directors, officers, commissioners, heads, or other 
executives of agencies"?  What is the definition of "bias" in subsection 5?  Can duly 
elected public officials legally accept campaign contributions from any person that 
potentially may later come before them in a regulatory proceeding?  What is the 
definition of "executives" of agencies?  How far down the chain of command does it go? 
 
Can the Legislature set "appropriate" sanctions for violations by the Ethics 
Commissioners and the staff of the Ethics Commission, including for violations of their 
own their own ethics rules?   
 
Section 3.  North Dakota Ethics Commission. 
 
Subsection 1 creates the Ethics Commission and subsection 3 states that the Ethics 
Commission consists of 5 members.  Article XIV does not say anything about the staff, 
offices, furnishings, equipment, salaries, benefits, or other matters relating to the Ethics 
Commissioners and staff, other than that the Legislature shall provide "adequate" funds 
for the Ethics Commission's functions and duties.  
  
What is "adequate" now and during the interim until 2021.  Did HB 1521 provide 
"adequate" funds without knowing more about the functioning of the Ethics 
Commission?  Should this Committee evaluate the current appropriation for the Ethics 
Commission considering the actual expenditures and adjust the appropriation as 
necessary for the following interim?  Should this Committee develop an appropriations 
bill to recommend to Legislative Management?  If not, how does the Ethics Commission 
submit a proposed budget for the 2021 Legislature to consider? 
 
The Ethics Commission is authorized by subsection 2 to adopt "ethics rules".  What is 
included within the meaning of "ethics rules"?  Do they have authority to adopt any other 
rules?  What is the rulemaking procedure to be followed by the Ethics Commission?  Is 
it subject to judicial review? 
 
What is the procedure to be followed by the Ethics Commission for the determination of 
violations to ensure compliance with requirements for procedural due process of law 
and other rights of accused persons under the United States Constitution and the North 
Dakota Constitution?  Hearings, appeals, right to counsel if an accused person can't 
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afford a lawyer?  The United States Supreme Court and the North Dakota Supreme 
Court have held that administrative proceedings must be fair and impartial, that an 
accused person has the right not to testify against himself, and that an accused person 
has the right to confront adverse witnesses. 
 
Do the constitutional and statutory provisions regarding open meetings and open 
records apply to the Ethics Commission, except for "confidential" whistleblowers? 
 
Commissioners are to be appointed to 4-year terms.  Can a Commissioner be removed 
or impeached?  What is the procedure? 
 
Section 4.  General Provisions. 
 
Subsection 1 provides that laws may be enacted to "facilitate, safeguard, or expand, but 
not to hamper, restrict, or impair" Article XIV.  Who decides if there has been a 
hampering, restriction, or impairment?  What is the penalty if there is?  These terms 
have been lifted from the constitutional provisions on initiated measures, so there is 
some parallel that could be reviewed. 
 
Does the definition of "agency" include licensing boards and their employees?  Is there 
no limit to who is covered as a "public employee"?  The definition appears to cover 
everyone in state government. 
 
Subsection 3 contains a "supremacy clause".  Does this supremacy clause conflict with 
inalienable rights granted under other parts of the North Dakota Constitution?  Does 
Article XIV violate the United States Constitution, and if so, to what extent?  Is the 
"supremacy clause" in Article XIV itself unconstitutional?  Does this “supremacy clause” 
supersede the constitutional power of the courts? 
 
As you can see, there are many questions about Article XIV.  Some of those questions 
are answered in HB 1521.  HB 1521 provides a good starting point.  There need to be 
procedures in place to address the rulemaking and adjudicatory conduct of the Ethics 
Commission during the interim between the sessions.  This study is needed to 
determine what else is needed to implement Article XIV in the 2021 Legislative Session 
and whether the provisions in HB 1521 should be revised.  We also must be aware that 
this study is limited to the general topic of public ethics and we are not going to consider 
proposals that go beyond the constitutional authority of the Ethics Commission. 
 
As we proceed through this study, we should keep in mind the decision by the North 
Dakota Supreme Court in Thompson v. Jaeger, 2010 ND 174, P7, 788 N.W.2d 586, a 
case relating to the constitutional interpretation of the initiated measure process.  In this 
case the Supreme Court cited the procedures to be followed in interpreting 
constitutional provisions as follows: 
 

"Principles of construction applicable to statutes are generally available to 
construction of the Constitution." McCarney v. Meier, 286 N.W.2d 780, 
783 (N.D. 1979). In Kelsh v. Jaeger, 2002 ND 53, P 7, 641 N.W.2d 100, 
we outlined several principles for construing constitutional provisions: 
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When interpreting the state constitution, our overriding objective is to give 
effect to the intent and purpose of the people adopting the constitutional 
statement. City of Bismarck v. Fettig, 1999 ND 193, P 8, 601 N.W.2d 247. 
The intent and purpose of a constitutional provision is to be determined, if 
possible, from the language itself. State ex rel. Heitkamp v. Hagerty, 1998 
ND 122, P 13, 580 N.W.2d 139. We give words in a constitutional 
provision their plain, ordinary, and commonly understood meaning. 
Tormaschy v. Hjelle, 210 N.W.2d 100, 102 (N.D. 1973). When interpreting 
constitutional provisions, we apply general principles of statutory 
construction. Hagerty, at P 13. We must give effect and meaning to every 
provision and reconcile, if possible, apparently inconsistent provisions. 
State ex rel. Sanstead v. Freed, 251 N.W.2d 898, 908 (N.D. 1977). We 
presume the people do not intend absurd or ludicrous results in adopting 
constitutional provisions, and we therefore construe such provisions to 
avoid those results. North Dakota Comm'n on Med. Competency v. Racek, 
527 N.W.2d 262, 266 (N.D. 1995). Thompson, in essence, argues the 
term "petition" in section 2 has a different meaning than "petition" in 
section 3. But this Court has recognized a word or a phrase repeated in a 
statute is given the same meaning throughout the statute. State v. E.W. 
Wylie Co., 79 N.D. 471, 481, 58 N.W.2d 76, 82 (1953). See generally 82 
C.J.S., Statutes § 388 (2009) ("Courts ordinarily presume, in the absence 
of evidence to the contrary, that identical words used in different parts of 
the same statute are intended to have the same meaning throughout the 
act."). 

In addition, the North Dakota Century Code contains rules for the interpretation of 
statutes, which are equally applicable to the construction of constitutional provisions. 

1-02-02.  Words to be understood in their ordinary sense.  

Words used in any statute are to be understood in their ordinary sense, 
unless a contrary intention plainly appears, but any words explained in this 
code are to be understood as thus explained.  

1-02-07.  Particular controls general.  

Whenever a general provision in a statute is in conflict with a special 
provision in the same or in another statute, the two must be construed, if 
possible, so that effect may be given to both provisions, but if the conflict 
between the two provisions is irreconcilable the special provision must 
prevail and must be construed as an exception to the general provision, 
unless the general provision is enacted later and it is the manifest 
legislative intent that such general provision shall prevail.  

1-02-38.  Intentions in the enactment of statutes.  

In enacting a statute, it is presumed that:  

    1. Compliance with the constitutions of the state and of the United 
States is intended. 
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    2. The entire statute is intended to be effective. 

    3. A just and reasonable result is intended. 

    4. A result feasible of execution is intended. 

    5. Public interest is favored over any private interest.  

During this study, it is my expectation that we will hear from all sides on the 
interpretation of Article XIV and the implementation of it by the Legislature in H.B. 1521.  
It may be that some provisions should be amended or deleted.  It may be that some 
provisions should be added.  If anyone wants to be listed in the agenda in order to have 
a specific time to make a presentation to the Committee, it would be helpful to contact 
Samantha Kramer, Legislative Counsel for the Committee, to arrange a specific time on 
an agenda.  Please bear in mind that this Committee has four other studies assigned to 
it to complete during this interim, so we must spread the presentations out over the 
available time. 

The Committee also needs to address the effective means to educate public officials, 
lobbyists, and the public on the requirements of Article XIV and other laws regarding 
government ethics. 
 
We will have four to five additional meetings of this Committee during the interim.  By 
the time of our last meeting in August of 2020, we will be voting on whether to proceed 
with any bills that have been proposed.  This includes bills that may be proposed by the 
Ethics Commission. 

 

Respectfully Submitted, 

 

Rep. Lawrence R. Klemim 

 

 
 
 
 
 

 
 

 


