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I. INTRODUCTION 1 

Q. Please state your name, business address, and present position. 2 

A. My name is Glenn Emery.  My business address is 800 E. Sonterra Blvd., San Antonio, 3 

Texas.  I am the Vice President, Commercial Operations, of Energy Transfer LP (“Energy 4 

Transfer”), one of the indirect equity owners of Dakota Access, LLC (“Dakota Access”) 5 

and Energy Transfer Crude Oil Company, LLC (“ETCO”), the joint Petitioners in this 6 

proceeding.  (In this rebuttal testimony, I will sometimes refer to Dakota Access and ETCO 7 

together as “Petitioners.”) 8 

Q. Have you previously submitted prepared testimony in this proceeding? 9 

A. Yes, I previously submitted prepared direct testimony identified as Dakota Access-ETCO 10 

Exhibit 1.0 and accompanying Exhibit 1.1; prepared rebuttal testimony identified as 11 

Dakota Access-ETCO Exhibit 1.2 and accompanying Exhibits 1.3, 1.4, and 1.5; and 12 

prepared surrebuttal testimony identified as Dakota Access-ETCO Exhibit 1.6 and 13 

accompanying Exhibits 1.7, 1.8 and 1.9. 14 

Q. What is the purpose of your supplemental rebuttal testimony? 15 

A. On behalf of Dakota Access and ETCO, I am responding to several points in the 16 

supplemental rebuttal testimony of intervenor witness Richard Stuckey, SOIL-SC Exhibit 17 

9.0. 18 

Q. In addition to your prepared supplemental rebuttal testimony, are you sponsoring 19 

any other exhibits with your supplemental rebuttal testimony? 20 

A. Yes, I am also sponsoring an exhibit identified as Dakota Access-ETCO Exhibit 1.11.  21 

Additionally, in this rebuttal testimony, I refer to Petitioners’ answers to certain data 22 

requests which I am not providing as exhibits.  In those instances I am referring to the data 23 

request response to show that the information I am testifying to has previously been 24 

provided to the parties in discovery.  25 
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Q. At lines 10-26 of SOIL-SC Exhibit 9.0, Mr. Stuckey describes the provision by 26 

Petitioners in discovery responses of documents and information concerning shippers 27 

and the demand for transportation service on Petitioners’ pipelines following a ruling 28 

by the Commission on January 21, 2020.  Have Petitioners in fact provided such 29 

information in response to the Commission’s January 21, 2020 ruling? 30 

A. Yes, Petitioners provided documents and information to intervenors and Commission Staff 31 

on shipper names, shipper transportation service agreements (“TSA”), shippers’ contracted 32 

capacities, and shipment volumes, for the period that the pipelines have been in operation 33 

through December 2019, as well as additional documents and information, in response to 34 

the specific data requests that were the subject of the Commission’s ruling and to a number 35 

of additional data requests that Petitioners agreed to answer or supplement.  In addition, 36 

subsequent to the Commission’s January 21, 2020 ruling, as alluded to by Mr. Stuckey, 37 

Petitioners have responded to two additional sets of data requests from SOIL-Sierra Club 38 

totaling 62 questions.  While I will not detail all the documents and information that have 39 

been provided in these responses (some of which pertain to engineering and operational 40 

topics of the pipelines), the information provided includes: (1) the names of all current 41 

shippers on the pipelines and of the shippers that have contracted for capacity on the 42 

pipelines beyond the current maximum throughput of 570,000 barrels per day (“bpd”), 43 

which Petitioners currently are unable to supply; (2) the TSAs of all current shippers on 44 

the pipelines, including those that have a binding contractual commitment for the additional 45 

capacity; (3) the names of the contracted shippers that are related in some manner to 46 

Petitioners; (4) the contracted capacities of each contracted shipper, and the volumes 47 

shipped by each shipper (including walk-up shippers), in each month from June 2017 48 

through December 2019; and (5) the volumes nominated by shippers, including the walk-49 

up shippers, in each month from October 2018 through February 2020.  These documents 50 
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and information confirm that Petitioners have actual TSAs with shippers for 513,000 bpd 51 

of capacity (which is the maximum that can be provided based on the current maximum 52 

daily throughput capability of 570,000 bpd and the need to reserve 10% of capacity for 53 

walk-up shippers); that Petitioners have binding contractual commitments from shippers 54 

(none of whom are affiliated with Petitioners) for additional capacity of approximately 55 

***CONFIDENTIAL xxxxxxxxx CONFIDENTIAL***; that nominations on the 56 

pipelines have exceeded 570,000 bpd (in some months by substantial amounts) in 16 of 17 57 

months from October 2018 through February 2020; and that shipments on the Dakota 58 

Access pipeline have been at or close to 570,000 bpd in each month from September 2018 59 

through December 2019.  In addition, Petitioners have provided transaction documents and 60 

explanations of the transactions by which Marathon Petroleum Corporation (“MPC”), 61 

Phillips 66, and Enbridge, Inc. (“Enbridge”) acquired direct or indirect ownership interests 62 

in Dakota Access and ETCO. 63 

Q. Mr. Stuckey discusses the fact that an entity owned by MPC and Enbridge acquired 64 

an indirect ownership interest in Dakota Access and ETCO in 2017 and that an 65 

affiliate of MPC also entered into a “precedent agreement” for transportation 66 

capacity and service on Dakota Access.  He also notes that Phillips 66 acquired a 67 

direct ownership interest in Dakota Access and ETCO in 2014 and states that it 68 

appears that a subsidiary of Phillips 66 also entered into a precedent agreement for 69 

transportation service and capacity.  First, did Petitioners in fact enter into a 70 

precedent TSA agreement with a subsidiary of Phillips 66? 71 

A. Yes.  This precedent TSA has been provided in discovery. 72 

Q. Please provide the purpose and role of the precedent agreements in allocating 73 

capacity on the pipelines to shippers. 74 

A. The precedent agreements, which have proposed TSAs attached to them, specify that if 75 
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Petitioners hold an open season for capacity on the pipeline or pipelines to which the 76 

precedent agreement applies, the shipper will be deemed to have submitted, on the closing 77 

date of the open season, a binding commitment for capacity in the amount or amounts 78 

specified in the precedent agreement,.  However, the precedent agreement also specifies 79 

that in the event the aggregate amount of capacity requested by all shippers in the open 80 

season exceeds the amount of capacity that is offered or available, the shipper that has 81 

entered into the precedent agreement is subject to allocation of the available capacity, like 82 

all the other shippers requesting capacity in that open season.  This may result in that 83 

shipper receiving a lesser amount of capacity than specified in the precedent agreement.  84 

In other words, the shipper that has entered into the precedent agreement does not receive 85 

or hold any advance claim on or reservation of capacity relative to other shippers who 86 

request capacity in the open season. 87 

  Further, the TSA attached to the precedent agreement is the basis for the offering 88 

of capacity and service in the open season.  That is, the TSA that is attached to the precedent 89 

agreement is the TSA that is offered to the other shippers seeking to enter into 90 

commitments for capacity in the open season, meaning that all shippers make a capacity 91 

commitment in that open season based on the same TSA. 92 

Q. What happens if, during the open season, other shippers request changes to the form 93 

TSA and Petitioners agree to the changes? 94 

A. In that case, the TSA attached to the precedent agreement is modified to conform to the 95 

revised terms of the pro forma TSA that the pipeline has agreed to.  In other words, at the 96 

conclusion of the open season process, all shippers entering into binding commitments for 97 

capacity, including the shipper that had entered into the precedent agreement, must agree 98 

to the same terms in their TSAs in order to secure capacity on the pipeline. 99 

Q. Based on your experience in the crude petroleum and pipeline industries, are the 100 
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procedures you have described unusual? 101 

A. No, they are typical and common in my experience.  They provide a process for pipelines 102 

in the industry to negotiate terms with one or more anchor shippers on a pipeline and have 103 

those terms be binding on those anchor shipper(s) for a defined period of time while the 104 

pipeline company offers capacity on the pipeline to the broader shipper market, as required 105 

under the Federal Energy Regulatory Commission’s (“FERC”) non-discrimination 106 

guidelines.  107 

Q. Does your description of the open season process apply to the open seasons in which 108 

shipper entities that are subsidiaries of Energy Transfer participated? 109 

A. Yes.  In order to obtain contracts for capacity on Dakota Access and ETCO, it was 110 

necessary for shippers that are subsidiaries of Energy Transfer to participate in an open 111 

season, just like unaffiliated shippers, and to enter into the same form of TSA as 112 

unaffiliated shippers. 113 

Q. Could the shipper entities of MPC and Phillips 66 have participated in open seasons 114 

and entered into TSAs for capacity and service on the pipelines if their affiliates 115 

MPLX LP (“MPLX”) and Phillips 66 Partners, LP (“PSXP”) had not acquired 116 

ownership interests in Dakota Access and ETCO and if the shipper entities had not 117 

entered into the precedent TSAs? 118 

A. Yes, they could, on the same basis as any other shipper. 119 

Q. Could the shippers that are subsidiaries of Energy Transfer have participated in open 120 

seasons and entered into TSAs for capacity and service on the pipelines if those 121 

shipper entities were not subsidiaries of or otherwise affiliated with Energy Transfer? 122 

A. Yes, they could, on the same basis as any other shipper. 123 

Q. Do the shipper entities of MPC and Phillips 66 and the shippers that are subsidiaries 124 

of Energy Transfer receive any discount or other reduction in their rates for capacity 125 
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and service as compared to unaffiliated contracted shippers? 126 

A. No, all shippers are subject to the same tariffs of Petitioners, which are incorporated into 127 

the TSAs, including the same rates and charges for capacity and service.  The tariffs (and 128 

therefore the TSAs) do contain different rate tiers for different volume commitments, 129 

contract lengths, and delivery points; however, for a given volume commitment, contract 130 

length, and delivery point, the tariffed rates are the same for all shippers and each shipper 131 

is free to select the rate tier that best suits its transportation needs.  The FERC approved 132 

Petitioners’ proposed tariff structure (including all applicable rate tiers) in a declaratory 133 

order issued in 2014.  (Dakota Access, LLC and Energy Transfer Crude Oil Company, 134 

LLC, Docket No. OR14-42-000, 149 FERC ¶ 61,275 (2014)). 135 

Q. How many open seasons have Petitioners conducted for capacity on their pipelines? 136 

A. Petitioners have conducted and completed a total of 6 open seasons, with the most recently-137 

concluded open season having been held in 2018.  An open season initiated in 2019 is still 138 

in progress. 139 

Q. In any of the previous, completed open seasons, was more capacity requested by 140 

shippers than was available, resulting in a need to allocate the available capacity 141 

among the requesting shippers? 142 

A. In each of the first 5 open seasons, more capacity was available than was requested by 143 

shippers (both affiliated and non-affiliated shippers), so no allocation was required.  Then, 144 

the 2018 Open Season was conducted for the remaining (within the current 570,000 bpd 145 

capacity) 31,750 bpd of capacity, and there were 9 interested shippers seeking, in the 146 

aggregate, more than 31,750 bpd of additional capacity, thereby necessitating an allocation.  147 

Each of the 9 shippers was allocated 3,500 bpd of capacity (equating to approximately the 148 

minimum monthly nomination amount on the pipelines of 100,000 barrels), thereby 149 

allocating 31,500 bpd of capacity.  The remaining 250 bpd was allocated 50 bpd each to 150 
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the 5 shippers whose future volume commitments had the highest net present value.  151 

Therefore, 5 of the 9 shippers received 3,550 bpd of capacity and 4 of the 9 shippers 152 

received 3,500 bpd of capacity.  No requesting shipper was denied an allocation of 153 

capacity.  None of these 9 shippers were affiliated with Petitioners or with any of their 154 

direct or indirect owners. 155 

Q. In summary, did any of the shippers that are affiliates of MPLX, PSXP, or Energy 156 

Transfer receive any preference or advantage in obtaining capacity on Petitioners’ 157 

pipelines, or any discount in the rates for capacity and service on the pipelines, as 158 

compared to unaffiliated shippers? 159 

A. No, they did not. 160 

Q. Do Petitioners have a policy on compliance with the prohibitions in the federal 161 

Interstate Commerce Act related to pipelines providing or making available rates, 162 

information, and other preferences or advantages to affiliated shippers on their 163 

pipelines that are not provided or made available to unaffiliated shippers? 164 

A. Energy Transfer has such a policy, which is applicable to the Petitioners.  165 

CONFIDENTIAL Dakota Access-ETCO Exhibit 1.11 contains a copy of the policy, which 166 

was previously provided in discovery. 167 

Q. Mr. Stuckey’s SOIL-SC Exhibit 9.4 is Appendix III to the Amended and Restated 168 

LLC Agreement of Dakota Access and Appendix III to the Amended and Restated 169 

LLC Agreement of ETCO, each dated October 15, 2014, and each Appendix III lists 170 

several “Affiliate Contracts.”  What are the “Affiliate Contracts” listed on each 171 

Appendix III? 172 

A. Item 1 on each Appendix III, “Joint Tariff Division Agreement,” specifies how tariff 173 

revenues for service under Dakota Access and ETCO’s joint tariff will be divided between 174 

Dakota Access and ETCO.  This document has been provided in discovery.  Item 2 on each 175 
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Appendix III is the precedent agreements between affiliates of Phillips 66 and Dakota 176 

Access and ETCO, which I have discussed earlier.  (Petitioners have not been able to locate 177 

any “Transition Service Agreements” and do not recall there being any such agreements.  178 

At the time, there would not have been any “transitions” under way.  It may be that 179 

“Transition” is a scrivener’s error and the reference may have been intended to be to 180 

“Transportation Services Agreements.”)  Item 3 on the respective Appendix III’s are the 181 

Operating Agreements between DAPL-ETCO Operations Management, LLC and Dakota 182 

Access and ETCO, respectively.  Item 4 on the respective Appendix III’s are the 183 

Construction Management Agreements between DAPL-ETCO Construction Management, 184 

LLC and Dakota Access and ETCO, respectively.  The agreements listed as items 3 and 4 185 

were provided to the Commission in the original certificate cases for Dakota Access and 186 

ETCO, Dockets 14-0754 and 14-0755, respectively, and have also been provided in 187 

discovery in this case.  Item 5 on the ETCO Appendix III, “Option Agreement,” is an 188 

Option agreement between ETCO and another Energy Transfer company, SUCo, LLC, 189 

giving ETCO an option to acquire the former Trunkline natural gas pipeline.  SUCo, LLC 190 

held a contract to acquire the Trunkline natural gas pipeline from Trunkline Gas Company, 191 

LLC (“TGC”).  Both the sale of the Trunkline pipeline by TGC to SUCo, LLC and the sale 192 

of the Trunkline pipeline by SUCo, LLC to ETCO were subsequently consummated.  193 

Petitioners have been unable to locate Item 6 on the ETCO Appendix III, “Lease 194 

Agreement for Pump Station Sites,” and cannot confirm that it existed.  Item 7 on the ETCO 195 

Appendix III, “Conveyance, Assignment and Bill of Sale from the Company to ETC 196 

Illinois LLC concerning the Johnsonville-North Segment,” is an instrument of conveyance 197 

by ETCO to ETC Illinois, LLC, of the portion of the Trunkline natural gas pipeline and 198 

related easements from the Johnsonville, Illinois, compressor station north to Tuscola, 199 

Illinois.  This was a portion of the Trunkline natural gas pipeline that was not needed for 200 



  Dakota Access-ETCO Exhibit 1.10 
Page 9 of 11 

   

 

the ETCO crude oil pipeline.  The Item 5 and 7 documents listed on the ETCO Appendix 201 

III have been provided in discovery.   The only ones of the “Affiliate Contracts” listed on 202 

either Appendix III that are agreements with Phillips 66 or any affiliate of Phillips 66 (or 203 

with any other shipper, affiliated or unaffiliated) are the precedent agreements listed as 204 

item 2, which I have discussed earlier. 205 

Q. Mr. Stuckey also discusses the fact that Energy Transfer and MPC provide parent 206 

guaranties to Petitioners for the contractual obligations of their respective shipper 207 

entities on Petitioners’ pipelines.  Do Petitioners have credit policies for shippers that 208 

apply equally to all shippers, both affiliated shippers and unaffiliated shippers? 209 

A. Yes.  Petitioners’ TSAs do not require credit support or enhancement for a shipper if the 210 

shipper has an investment grade credit rating.  If the shipper does not have an investment 211 

grade credit rating, the shipper must provide credit enhancement, which may include a 212 

parent guaranty (if the parent providing the guaranty has an investment grade credit rating), 213 

letter of credit, or other satisfactory form of financial assurance.  These requirements are 214 

applied equally to all shippers.  Petitioners have received parent guaranties for credit 215 

support on behalf of both affiliated and unaffiliated shippers. 216 

Q. Based on your experience in the crude petroleum and pipeline industries, are the 217 

credit requirements you have described unusual? 218 

A. No, they are typical and common in my experience.  219 

Q. Mr. Stuckey also describes certain differences in the financial security provisions of 220 

TSAs entered into by Petitioners in 2018 as compared to the comparable provisions 221 

in TSAs entered into in 2016 and 2017.  How did these differences in the TSAs entered 222 

into in 2018 come about? 223 

A. Periodically, Energy Transfer counsel and credit personnel review all the credit and 224 

security provisions in the service contracts for all the pipelines of subsidiaries of Energy 225 
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Transfer, for possible revisions and updates.  This review considers many factors, including 226 

trends and developments in industry practices (e.g., what sort of provisions are other 227 

companies adopting in their contract forms), recent applicable court decisions, commercial 228 

considerations, and other information.  To the extent possible, identified revisions are 229 

incorporated into all the pipeline subsidiaries’ contract forms going forward.  The revised 230 

provisions that Mr. Stuckey refers to resulted from this process.  To the best of my 231 

knowledge and recollection, these provisions were not adopted based on any specific 232 

developments related to Dakota Access and ETCO. 233 

Q. Mr. Stuckey refers to a provision that would allow Petitioners to terminate a TSA 234 

***CONFIDENTIALxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx235 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 236 

CONFIDENTIAL***  What is the purpose of this provision? 237 

A. This provision allows Petitioners to elect to cease providing service ***CONFIDENTIAL 238 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx239 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx240 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx241 

xxxxxxxxxxxxxxxxxxxxxx CONFIDENTIAL***  As I have testified in previously-filed 242 

testimony, shippers have contracted for substantial additional capacity beyond the present 243 

570,000 bpd throughput capability of the pipelines, and Petitioners anticipate increases in 244 

production from the Bakken/Three Forks region, which will result, based on experience, in 245 

additional demand for service on Petitioners’ pipelines, not less demand.  Petitioners would 246 

not be proposing to invest many millions of dollars of capital in Illinois and other states to 247 

install additional facilities to increase the throughput capabilities of the pipelines up to 1.1 248 

million bpd if they did not believe that there will continue to be increasing, long-term 249 

demands for capacity and service on their pipelines well beyond 2027.  The provision to 250 
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which Mr. Stuckey refers is a very common provision that was included as a basic 251 

contractual protection against a worst case, but unexpected, scenario.  It was simply 252 

prudent business practice to include the provision.  The inclusion of the provision is not 253 

based in any way on a concern that volume on the pipelines will fall substantially after 254 

2027, as alleged by Mr. Stuckey.     255 

Q. Are the terms you have discussed above nonnegotiable with shippers? 256 

A. No, in open seasons, shippers can and sometimes do propose revisions to the originally-257 

offered form TSA.  If Petitioners agree to make changes as suggested by one or more 258 

interested shippers, then the revised TSA must be made available to all shippers in the open 259 

season.  In other words, these are commercial terms that can be subject to commercial 260 

negotiations, subject to the requirement that any revised TSA must be offered and made 261 

available to all interested shippers.  However, the fact that these terms (including the terms 262 

called into question by Mr. Stuckey) are included in TSAs that shippers have entered into 263 

indicates that the shippers have accepted the terms.   264 

Q. Does this conclude your prepared supplemental rebuttal testimony? 265 

A. Yes. 266 


