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Q. Please state your name, business address and current position. 1 

A. My name is Jeff D. Makholm. I am a Managing Director at National Economic Research 2 

Associates, Inc. (“NERA”). NERA is a firm of consulting economists with its principal 3 

offices in a number of major cities in the United States and around the world. My 4 

business address is 99 High Street, Boston, Massachusetts, 02110. I have been with the 5 

firm since 1984. 6 

Q. Have you previously submitted testimony in this proceeding? 7 

A. Yes, I previously submitted prepared rebuttal and surrebuttal testimony for Dakota 8 

Access, LLC (“Dakota Access”) and Energy Transfer Crude Oil Company, LLC 9 

(“ETCO”), which I will sometimes refer to together as the “Petitioners.” My rebuttal 10 

testimony was identified as Dakota Access-ETCO Exhibit 6.0 and an accompanying 11 

exhibit identified as Dakota Access-ETCO Exhibit 6.1. My surrebuttal testimony was 12 

identified as Dakota Access-ETCO Exhibit 6.2, with accompanying exhibits identified as 13 

Dakota Access-ETCO Exhibits 6.3 and 6.4. 14 

Q. What is the purpose of your supplemental rebuttal testimony? 15 

A. I respond to the Supplemental Rebuttal Testimony of Richard J. Stuckey, identified as 16 

SOIL-SC Exhibit 9.0. Mr. Stuckey’s stated purpose in his supplemental rebuttal is to 17 

relate “several interesting things” (page 2 of 9) regarding his review of shipper 18 

information provided in discovery responses by Dakota Access and ETCO regarding the 19 

identities of shippers on those pipelines. Among those “interesting things” noted by Mr. 20 

Stuckey are the following: 21 

• He asserts that various shipper transactions involving multiple owners and affiliates 22 

of the Petitioners’ owners “call into question the legality or legitimacy of the shipper 23 
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contracts.” (page 7 of 9) 24 

• He insinuates that the various forms of securities for payment in the Petitioners’ 2018 25 

transportation services agreements (TSAs) bear on “the potential for a substantial 26 

decline in supply from the Bakken in the relative near term.” (page 8 of 9). 27 

• He suggests that additional 2018 TSA terms indicate that petitioners “face a greater 28 

commercial risk” than at the time they entered into the 2016 and 2017 TSAs, which, 29 

in his opinion, “calls into question the continued utilization of the pipeline capacity 30 

and therefore the need for the project.” (page 8 of 9). 31 

I disagree with Mr. Stuckey in these respects. It is incorrect to call into question the 32 

existence of multiple owners or to label interstate oil pipeline owner(s) affiliates as 33 

somehow “illegitimate” shippers. Interstate oil pipelines in the United States are 34 

regulated as common carriers. That form of regulation has direct consequences in the 35 

organization of the US oil industry, with extensive (1) combined company ownership, (2) 36 

joint-venturing, and (3) vertical integration between pipeline owners and shippers. There 37 

is nothing in the least bit unusual—and certainly nothing “illegitimate”—in US interstate 38 

oil pipelines transporting crude oil for affiliated enterprises. It is the normal form of 39 

organization driven by the way common carriage has always been applied to the 40 

regulation of US interstate oil pipelines. 41 

 It is also incorrect to take the various forms of shipper payment security terms in 42 

TSAs as any kind of evidence regarding the commercial productivity of the 43 

Bakken/Three Forks or Williston Basin production region or the way in which Dakota 44 

Access or ETCO serve the public interest by satisfying an economic need to connect that 45 

basin to market. As common carriers, US interstate oil pipelines cannot transact as their 46 
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regulated interstate gas pipeline cousins do: using long-term (e.g., 30 year) contracts to 47 

(a) assure payments, typically by (ultimately) captive local gas utility customers, and (b) 48 

limit access only to contracted shippers. Not permitted to organize their regulated 49 

operations around such contracts, oil pipelines like Dakota Access and ETCO use other 50 

means in TSAs (including the provisions cited by Mr. Stuckey from Petitioners’ TSAs) to 51 

obtain a reasonable assurance that the pipelines will recover their costs.  52 

Common Carriage, Multiple Owners, and Affiliate Shippers 53 

Q. What does common carriage, as a way of regulating, have to do with your 54 

disagreement with Mr. Stuckey’s conclusions in his Supplemental Rebuttal?  55 

A. I have written a great deal on the subject of the history of the regulation of oil and gas in 56 

the United States and around the world—either on my own or with my colleague, Dr. 57 

Laura Olive.1 I do not want to repeat that work here—except briefly to provide historical 58 

and regulatory context for my disagreement with Mr. Stuckey. 59 

 As I write in my book, The Political Economy of Pipelines, common carriage is a 60 

centuries-old legal concept under the common law. The principal defining feature of a 61 

common carrier is that it transports people or goods for hire, whenever those people or 62 

goods show up wishing to be transported. A common carrier holds itself ready to serve 63 

the general public to the limit of the facilities that it is prepared to offer. By contrast, a 64 

private carrier transports only its own goods or those of a narrowly defined clientele. US 65 

                                                 
1 See: The Political Economy of Pipelines: A Century of Comparative Institutional Development, The University of 

Chicago Press, Chicago and London (2012). Chinese-language edition published by the Petroleum Industry 
Press, Beijing (2016); and “The Politics of US Oil Pipelines: The First-Born Struggles to Learn from the Clever 
Younger Sibling,” Energy Law Journal, November 11, 2016, (with Laura T.W. Olive). pp. 409-427. 
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interstate oil pipelines are common carriers, whereas interstate gas pipelines are private 66 

carriers.2 67 

 When Congress debated in 1905-6 whether and how to regulate US interstate oil 68 

pipelines (which were all owned at the time by the Standard Oil Company), the only 69 

regulatory model it had available was embedded in the 1887 Interstate Commerce Act 70 

(ICA)—legislation written to deal with railroads as common carriers. Thus, Congress 71 

used that model for pipelines in the 1906 Hepburn Amendment—with one major 72 

difference relating to pipelines. As part of the Hepburn Amendment, Congress imposed 73 

the “commodities clause,” forbidding interstate railroads from owning the commodities 74 

they carried—no affiliated shippers were allowed. Senator Stephen Elkins, a Republican 75 

from West Virginia, brought the commodities clause amendment to the Senate floor in a 76 

move to break the market power of the railroad companies in the Appalachian coal 77 

fields.3 78 

 But when considering the US petroleum industry, Congress confronted the futility 79 

of trying to impose the commodities clause on interstate oil pipelines—single-purpose 80 

assets tightly linked to production and refining and bearing little similarity to 81 

multipurpose and multidirectional railroads with highly diverse sorts of passenger and 82 

commodity traffic. Congress thus did not extend the commodities clause to oil pipelines, 83 

thereby permitting regulated US interstate oil pipeline companies to ship the oil owned 84 

                                                 
2 See: The Political Economy of Pipelines (pp. 83-88) for a discussion of the defining features of common carriage 

as a regulatory instrument in transportation enterprises. 
3 Congressional Record—Senate, 59th Congress, 1st Session (May 7, 1906), p. 6456. The commodities clause was 

originally presented to the Senate as follows:  “It shall be unlawful for any common carrier to transport … any 
article or commodity … which may be owned by it or in which it has any interest, excepting such as are 
necessary for its own use in its business as a carrier and not intended for sale….” Congressional Record—
Senate, 59th Congress, 1st Session (May 7, 1906), p. 6461. See: The Political Economy of Pipelines, p. 103-4. 
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by affiliates. The US oil industry, and its regulated pipelines, have evolved around 85 

common carriage and the rejection of the commodities clause since 1906.4 86 

Q. Does this history of the regulation of US interstate oil pipelines bear on Mr. 87 

Stuckey’s conclusion that the affiliate shippers’ contracts on Dakota Access or 88 

ETCO are “illegitimate?” 89 

A. Yes. Affiliate shipper arrangements—contractual or otherwise—are a normal part of both 90 

the history of the industry and current practices in it. There is nothing at all illegitimate 91 

about US interstate oil pipelines transporting crude oil for affiliated shippers. 92 

Q. Does the federal regulation of interstate oil pipelines permit pipeline owners to favor 93 

affiliates, either in prices or terms of service?   94 

A. No. The bedrock principle of common carriage regulation, reflected in the Interstate 95 

Commerce Act, is to prevent common carrier pipelines from engaging in unwarranted 96 

price discrimination or other operating practices that would abuse those affiliate 97 

relationships. The Federal Energy Regulatory Commission (FERC) is highly attuned to 98 

relationships between crude oil pipelines and affiliated shippers and effectively prevents 99 

the use of those relationships to damage competition in oil markets. 100 

 Mr. Glenn Emery, in his supplemental rebuttal testimony (Dakota Access-ETCO 101 

Exhibit 1.10) describes practical ways in which the regulation of interstate oil pipelines 102 

prohibits abuse of affiliate shipper transactions. As he states: 103 

In order to obtain contracts for capacity on Dakota Access and ETCO, it 104 
was necessary for shippers that are subsidiaries of Energy Transfer to 105 
participate in an open season, just like unaffiliated shippers, and to enter 106 
into the same form of TSA as unaffiliated shippers. (page 5 of 11) 107 

                                                 
4 See: The Political Economy of Pipelines (pp. 103-117). 
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Mr. Emery further states that the same non-discrimination procedures and terms apply to 108 

affiliates of Marathon Petroleum Corporation and Phillips 66. Such procedures reflect the 109 

longstanding way in which the FERC prevents undue favoritism or advantage in affiliated 110 

relationships that would run counter to the basic non-discrimination principles of 111 

common carriage as a form of regulation—as reflected in the Interstate Commerce Act. 112 

Q. Beside the question of pipeline owners and affiliate shippers, is there anything 113 

unusual about interstate oil pipeline companies having multiple owners? 114 

A. No. As is the case with owners/shippers, the form of common carriage regulation applied 115 

to the US oil pipeline industry also effectively promotes and accommodates multiple 116 

owners and joint ventures in the transportation of crude oil and oil products. 117 

Q. Why is that? 118 

A. As both a practical matter and one consistent with modern economic analysis, it has to do 119 

with how the petroleum industry deals with transactions costs for the capital investments 120 

involved. As a practical matter, US oil companies have long found that multiple 121 

ownership and joint-venturing is the most effective means of connecting the highly 122 

capital-intensive activities in petroleum production, transport and refining with 123 

competitive (and often volatile) oil markets. Most US oil pipeline projects greater than 124 

500 miles built between 1946 and 1958, for example, were joint ventures between several 125 

major integrated oil companies.5 126 

Modern economists have studied intensively the costs of transacting in such 127 

industrial settings (led among others by Oliver Williamson, of the University of 128 

                                                 
5  See:  Johnson, A.M., Petroleum Pipelines and Public Policy, Harvard University Press, Cambridge MA (1967), 

Appendixes A and B. 
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California-Berkeley, who shared the Nobel Prize in economics in 2009 for his theoretical 129 

work in transaction cost economics). Dealing with those transactions costs requires that 130 

producers, pipeline companies, refiners, and others transact reliably with one another. 131 

Such reliable contracting includes the multiple ownership structures displayed generally 132 

in the industry and specifically by Dakota Access and ETCO. 133 

One would expect to see multiple owners in a major new crude oil pipeline 134 

transport link such as Dakota Access and ETCO that Mr. Stuckey describes subsequent to 135 

his review of the ownership and shipper information provided in discovery. Such an 136 

ownership structure is simply consistent with the way in the industry has evolved to deal 137 

with common carriage regulation within a highly competitive petroleum industry. 138 

Q. What are reasons that the initial developer of a new oil pipeline project would want 139 

or be willing to bring in co-owners for the project? 140 

A. The principal reason would be simply that these are enormously capital intensive projects 141 

in a competitive industry, and the initial developer therefore can be expected to accept 142 

co-owners to share the capital investment burden and the risks of the project.  A second 143 

reason is that bringing in one or more co-owners, particularly if they are prominent 144 

participants in the crude oil markets, adds credibility to the viability of the project. 145 

Q. What are reasons that an additional owner or owners could be interested in 146 

investing in the initial developer’s new pipeline project? 147 

A. One reason would be simply that the additional owner sees the proposed project as an 148 

attractive investment opportunity in an industry and markets with which the additional 149 

owner is familiar and involved.  A second reason, particularly if the additional owner is 150 

either a crude oil producer operating or seeking to operate in the production area that the 151 
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pipeline project will serve, and/or a refiner or other processor of crude oil operating in 152 

one of the pipeline project’s destination markets, is that the additional owner has an 153 

interest in ensuring that the project in fact comes to fruition, which the additional owner 154 

can help to ensure by becoming an investor in the project. 155 

Q. But doesn’t the additional investor’s participation in the project then give it an 156 

advantage over other shippers in obtaining transportation capacity and service on 157 

the pipeline? 158 

A. No, because as Mr. Emery describes, and in accordance with the non-discrimination 159 

requirements of the ICA and FERC, even if the additional owner or a shipper affiliate 160 

also enters into a precedent TSA for capacity on the pipeline, the additional owner or its 161 

shipper affiliate still has to participate with other potential shippers in the pipeline’s open 162 

season, and is required to accept the same tariffed rates and other terms and conditions as 163 

all other shippers, both affiliated and unaffiliated with the pipeline. 164 

Shipper Payment Security 165 

Q. What do the shipper payment security features in Petitioners’ TSAs have to do with 166 

your disagreement with Mr. Stuckey’s conclusions in his Supplemental Rebuttal? 167 

A, I said at the outset that I disagreed with Mr. Stuckey’s insinuation that the TSA payment 168 

and security terms he cites presaged “the potential for a substantial decline in supply from 169 

the Bakken in the relative near term” and “calls into question … the need for the project.” 170 

The source of my disagreement is the basic sort of transacting engaged in by interstate oil 171 

pipeline common carriers like Dakota Access and ETCO to provide reasonable assurance 172 

that those oil pipelines will recover their costs. Unlike interstate gas pipelines companies, 173 
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who have traditionally financed their operations through long-term contracts with local 174 

regulated gas distribution monopolies (whose own state regulators approve the pipeline 175 

transportation charges to be passed on to their millions of captive distribution customers), 176 

interstate oil pipeline common carriers use more diverse sorts of TSA security 177 

mechanisms to ensure payment from shippers serving competitive oil markets. Those 178 

mechanisms, as represented in the Dakota Access and ETCO TSAs, are typical and 179 

commonplace, as Mr. Emery describes in his supplemental rebuttal testimony (pp. 9-11 180 

of 11). 181 

Q. Is there a history behind such mechanisms for interstate oil pipeline common 182 

carriers? 183 

A. Yes.  That history is well known, as I have written about elsewhere.6 The point is that the 184 

nature of common carriage service to a competitive petroleum industry requires a number 185 

of mechanisms to permit those pipelines reasonable sources of financing so as to permit 186 

economical and desirable pipeline routes to serve the public interest in adequate and 187 

competitive links promoting a competitive petroleum industry. Those various TSA terms, 188 

as they develop over time (and are offered or applied equally to all shippers, as Mr. 189 

Emery explains) exist to provide reasonable credit security for the pipeline. They do not 190 

provide any sort of indirect signal about a possible near-term decline in the Bakken/Three 191 

Forks production region or undercut the ability of the Dakota Access and ETCO 192 

expansion to meet a public need. Mr. Stuckey is wrong in the way he surmises the 193 

contrary. 194 

                                                 
6 See: The Political Economy of Pipelines, (pp. 113-116); “The Politics of US Oil Pipelines: The First-Born 

Struggles to Learn from the Clever Younger Sibling” (pp. 425-26). 
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Q. Please explain. 195 

 A. I spent part of my surrebuttal testimony, in response to statements from Mr. J David 196 

Hughes, describing why Petitioners, and the Commission, have strong reasons to 197 

conclude that Dakota Access and ETCO provide the route most desired by shippers from 198 

the Bakken/Three Forks region to markets to which shippers want their oil delivered, and 199 

that the expansion of the pipelines’ capacity will attract willing shippers and increase 200 

crude oil volumes contracted and shipped on the pipelines. Those opinions I expressed to 201 

the rebuttal testimony of Mr. Hughes apply as well to the supplemental rebuttal testimony 202 

of Mr. Stuckey. As I said in my surrebuttal testimony (p. 7 of 25), Dakota Access’s 203 

expectation of continued increased production in Bakken is based on review and 204 

consideration of numerous factors and sources. The TSAs that Mr. Stuckey has examined 205 

in his supplemental rebuttal, for their part, do not undercut the expectation of continued 206 

production growth and continued demand for transportation capacity and service from the 207 

Bakken on the Dakota Access pipeline. 208 

 Ultimately, I agree with Mr. Emery when he says in his supplemental rebuttal: 209 

Petitioners would not be proposing to invest many millions of dollars of 210 
capital in Illinois and other states to install additional facilities to increase 211 
the throughput capabilities of the pipelines up to 1.1 million bpd if they 212 
did not believe that there will continue to be increasing, long-term 213 
demands for capacity and service on their pipelines well beyond 2027. (p. 214 
10 of 11) 215 

 The terms of the TSAs cited by Mr. Stuckey do nothing, in my opinion, to 216 

undermine the justification for the expansion of the facilities that are before this 217 

Commission. 218 

Q. Does this conclude your prepared supplemental rebuttal testimony? 219 

A. Yes. 220 


